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- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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DETAILED ACTION 

Per Applicant's Request for Continued Examination 

Claims 1, 6-7, 10-16, 27-28, 30-32 and 42-44 have been cancelled. 

Claims 2-5, 8-9, 17-26, 29, 33-41 and 45-50 are pending examination . 

Continued Examination Under 37 CFR 1.114 

I. A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. Applicant's submission filed on 4/23/2007 has been entered. 

Response to Arguments 

II. Applicant's arguments with respect to claims 2, 22, 38, 49 and 50 have been considered 
but are moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 101 

III. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of matter, or 
any new and useful improvement thereof, may obtain a patent therefor, subject to the conditions and 
requirements of this title. 

IV. Claims 38-41 and 45-48 are rejected under 35 U.S.C. 101 because the claimed 
invention is directed to non-statutory subject matter. 
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Independent claim 38 is directed towards a "modulated data signal embodied in a carrier 
wave and representing computer executable instructions..." which fails to qualify as statutory 
subject matter. The claims are directed to data signals, per se, which fail to constitute statutory 
subject matter. The dependent claims 39-41 and 45-48 are rejected under the same rationale. 



Claim Rejections - 35 USC § 103 

III. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

IV. Claims 2-5, 17, 18, 22-24, 29, 33, 34, 38-41, 45 and 49-50 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Lint (USPN 6,360,256) in view of McCanne 
(USPN 6,785,704). 

a. Per claim 2, Lim teaches a method of delivering content across a plurality of 
zones within a network, comprising: 

• receiving a request from a client located within one of the plurality of zones for 
access to resources associated with a domain name {Figure 1, col 3 line 52-col4 
line 47 and col 7 line 40-col8 line 5; client communicates with server within a 
zone to access resources associated with a domain name); 

• determining network conditions for the network based on a determination of the 
load for each of the plurality of zones (col 2 line 26-col3 line 5, col 4 lines 48-67, 
col 5 lines 15-54 and col 7 line 17 -col 8 line 5; determinations based on various 
methods of load measurement for each zone); 

• distributing the request to one of the plurality of zones based on the determined 
network conditions (coll line 52-col2 line 15, col 2 line 26-col3 line 5, col 4 
lines 39-67, col7 lines 17-40 and col.8 lines 43-51; the client's request is 
distributed to an appropriate server in one of the zones able to handle the load 
determined by load measurements); 
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• selecting one of the plurality of servers within the zone in which the request was 
distributed, the selection of the server being based on a determination for 
optimally balancing the load across the plurality of servers {coll line 52-col2 
line 75, col. 2 line 26-col.3 line 5, col.4 lines 39-67, col7 lines 17-40 and col8 
lines 43-51; the client's request is distributed to an appropriate server in one of 
the zones able to handle the load determined by load measurements); 

• resolving an Internet protocol (IP) address of the selected server {col.4 lines 38-67 
and col. 5 lines 21-66; provision for resolving of the domain name and associated 
host address). 

Yet Lim fails to explicitly teach determining whether to delegate delivery of the 
resources to a content delivery network. However, McCanne teaches delegating and redirecting 
delivery of resources from a content delivery network {col6 lines 22-50, col. 10 line 57 -col. 11 
line 8 } col. 13 lines 36-51). It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to combine the teachings of Lim and McCanne for the purpose of 
provisioning the delivery of resources to a content delivery network; because it allows for the 
content to be distributed and accessed by the selected servers in the content delivery network. 

b. Claims 22, 49 and 50 contain limitations that are substantially similar to claim 2 
and are therefore rejected under the same basis. 

c. Per claim 3, Lim and McCanne teach the method of claim 2, Lim further teaches 
the method further comprising querying a local Domain Name System (DNS) to provide the IP 
address associated with the domain name {col.4 lines 1-67; McCanne: col. 19 line 30-col.20 line 
49). 
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d. Per claim 4, Lim teaches the method of claim 3 wherein when the IP address is 
not present at the local DNS, querying a primary DNS to resolve the IP address associated with 
the domain name {col A lines 1-67; McCanne: col 19 line 30-coL20 line 49). 

e. Per claim 5, Lim teaches method of claim 4, wherein when the primary DNS 
determines the domain name is delegated to a EDNS, further comprises referring the local DNS 
to the EDNS to resolve the IP address for the selected server, the EDNS employs at least one of a 
plurality of load balancing determinations to select one of the plurality of servers and resolve the 
IP address for the selected server (col.4 lines 1-67 and col.7 line 64-col8 line 10; McCanne: 
col 13 lines 36-64, col 14 lines 46-54). 

f. Per claim 17, Lim and McCanne teach the method of claim 2, McCanne further 
teaches the method of claim 2 further comprising: deriving cost metrics for network paths in 
topological maps; using the cost metrics to determine a geographic location of the request: and 
distributing the request based on the geographic location (col. 9 line 61 -col. 10 line 8, col. 10 lines 
23-27, col.21 lines 52-62). It would have been obvious to one of ordinary skill in the art at the 
time the invention was made to combine the teachings of Lim and McCanne by using the 
network's metrics to determine the most optimal path and the nearest server capable of fulfilling 
a client's request in order to provide better service to the network users. 

d. Claims 18, 29, 33, 34, 38, 41 and 45 are substantially similar to claim 17 and are 
therefore rejected under the same basis. 
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g. Per claim 23, Lim and McCanne teach the system of claim 22, Lim further 
teaches wherein selecting one of the plurality of servers, further comprises choosing the server 
based on one of a plurality of static load balancing determinations for each server, the plurality 
of static load balancing determinations being selectable and including random, round robin, static 
ratio, global availability and topology (col.2 line 45-61, col. 4 lines 56-61, col. 6 line 22~coL 7 line 
40 and col 7 line 55-col.8 line 5). 

h. Claim 39 is substantially similar to claim 23 and is therefore rejected under the 
same basis. 

i. Per claim 24, Lim and McCanne teach the system claim 22, Lim further teaches 
wherein selecting one of the plurality of servers, further comprises choosing the server based on 
one of a plurality of dynamic load balancing determinations for each server, the dynamic load 
balancing determinations being selectable and including completion rate, least connections, 
packet rate, hops, round trip times, new correction rate, kilobyte rate, quality of service and 
dynamic ratio {col.2 line 26-61 , col.4 lines 56-61 1 col. 6 line 3-col.7 line 40 and col.7 line 55- 
col8 line 5). 

j. Claim 40 is substantially similar to claim 24 and is therefore rejected under the 
same basis. 

V. Claims 8, 9, 19-21, 25, 26, 35-37 and 46-48 are rejected under 35 U.S.C 103(a) as 
being unpatentable over Lim (US 6,360,256) in view of McCanne (USPN 6,785,704) 
and further in view of Jindal et at (US 6,092178). 

a. Per claim 8, Lim in view of McCanne teach the method of claim 2 as applied 
above, yet fail to explicitly teach the plurality of server further comprising: marking each of a 
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plurality of pools to a not tried state; determining a pool load-balancing setting; selecting one of 
the plurality of pools that is marked to the initialization state; marking the selected one of the 
plurality of pools to a tried state; attempting to obtain an answer using the determined pool load- 
balancing on the selected one of the plurality of pools; and determining if the answer was 
obtained. However, Jindal et al disclose load balancing in a server farm wherein local and global 
policies may be exercised to select the preferred group of segregated servers for handling a task 
{col 7 line 1 -col. 8 line 63, col9 lines 41-57 and col. 10 line 45-col.ll line 34). It would have 
been obvious to one of ordinary skill in the art at the time the invention was made to combine the 
teachings of Lim and Swildens et al with Jindal et al for the purpose of performing load 
balancing across a pool of servers to determine which servers are functional for handling 
particular loads and thus selecting a pool of servers to perform the task. This capability extends 
load-balancing features to selective groups of servers/de vices as opposed to just one 
server/device. 

b. Claims 19, 25, 35 and 46 are substantially similar to claim 8 and are therefore 
rejected under the same basis. 

c. Per claim 20, Lim and Swildens et al teach the method of claim 2 as applied 
above, yet fails to explicitly teach the method further wherein a least a portion of the plurality of 
servers are virtual servers. However, Jindal et al disclose the inclusion virtual servers into the 
load-balancing system (coL3 lines 20-54 and col 5 lines 19-67). It would have been obvious to 
one of ordinary skill in the art at the time the invention was made to combine the teachings of 
Lim and Swildens et a with Jindal et al for the purpose of implementing virtual servers into the 
load-balancing system to extend the functionality to include other types of servers; in this case 
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load-balancing of virtual or Web servers would be obvious since they share computer resources 
with other servers and would require some form of regulation or load distribution. 

d. Claims 36 and 47 are substantially similar to claim 20 and are therefore rejected 
under the same basis. 

e. Per claim 21, Jindal et al teaches the method of claim 20 wherein selecting one 
of the plurality of servers within the zone in which the request was distributed, the selection of 
the server being based on a determination for optimally balancing the load across the plurality of 
servers, further comprising: determining if the selected server is a virtual server, and if so: 
determining a number of nodes up on the virtual server; determining if the number of nodes up 
or the number of connections for the virtual server exceeds a predetermined number and if so 
returning a value indicating the capacity of the virtual server has been exceeded {col 3 lines 19- 
58, col 5 line 19 -col 6 line 67, col 7 lines 1-43 and col 8 line 30-col9 line 57). 

f. Claims 9, 26, 37 and 48 are substantially similar to claim 21 and are therefore 
rejected under the same basis. 

Conclusion 

VI. The prior art made of record and not relied upon is considered pertinent to applicants 
disclosure: Ball et al (20020161835), Biliris et al (20020078233), Day (20030229682), 
Rochberger (6470022). 

VII. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kristie D. Shingles whose telephone number is 571-272-3888. 
The examiner can normally be reached on Monday 8:00am-5:30pm. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Rupal Dharia can be reached on 571-272-3880. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
Kristie D Shingles 
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